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. BEFOR_E HE ARIZONA MEDICAL BOARD |

In the Matter of ".Case No: MD-03-1232A

- MD-04-0523A

DU __|__--_u___

ROBERT L. BERRY, M D

INTERIM FINDINGS OF FACT,
Holder of License No. 23069 | " | CONCLUSIONS OF LAW AND ORDER
FOR SUMMARY SUSPENSION OF -
LICENSE «

For the Practice of Allopathic Medlcme
In the State of Anzona o

INTRODUCTlON

The above- captloned matter came on for dlscussxon before the Arlzona Medrcal |
Board (“Board”) at an emergency Board meetmg on February 10 2005 After reviewing
relevant information and dellberatlng, the Board consrdered proceednngs for a summary :
actron against Robert L.. Berrys ( Respondent) license. . Havmg consrdered the '
mformatlon in the matter and bemg fully advised, the Board enters the foIIowmg Interim
Flndmgs of Fact, Conclusrons of‘ Law and Order for Summary Suspensron of Llcense

pending formal hearlngs or other Board actnon AR.S. § 32-1451. 02(B)
: INTERIM FINDINGS OF FACT

1. The Board is the duly constituted authority for the regulation and control of

“|Ithe practlce of allopathic medlcme in the State of Arizona.

2. Respondent is the holder of License No. 23069 for the practlce of aIIopathlc
medicine in the State- of Arizona. , -

3. The Board |n|t|ated case number MD-03-1232 on November 25, 2003 after
recenvmg notlflcatlon from the State of Washlngton that - Respondent a Washrngton ‘
licensée, was under lnvestlgatlon for possrble unprofessronal conduct mvolvmg the care of

a particular patlent as weII as other issues of unprofessnonal conduct
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4. The Board initiated case number MD-04-0523A after receiving notification
from the State of Washington that it had summarily suspended Respondents Iicense on

March 17, 2004 in order to protect the pUbIC health and safety. The Washington State|

Order is attached and incorporated by reference.

| ,
5. The Board is reqmred to summarily suspend the iicense of its Iicensee |f a

medical board in another Jurisdiction has done so because of its belief that the public
health safety or welfare |mperativeiy required emergency action

INTERIM CONCLUSIONS OF LAW

1. | The Board possesses Jurisdiction over the subject matter hereof and over
Respondent, holder of License No. 23069 for the practice ofallopathic_medicme in the
State of Arizona. . & | |

2. The Board shaII order the summary suspenSIon of a license pending‘
proceedings for revocation or other action if a medical regulatory board in another“
jUI’ISdICtIOI"I in the United States has taken the same action because of its belief that the
public health, safety or weifare |mperat|ve|y required emergency action. -A.R.S. § 32-|
1451.02(8). B |

ORDER

Based on the foregomg |nterim Findings of Fact and Conclu3|ons of Law set forth
above |
IT IS HEREBY ORDERED THAT

1. Respondent ] hcense to practice allopathic medicine in the State of Arizona

License No. 23069, is summanly ‘suspended pending a formal hearing before an

|

Administrative Law Judge from the Office of Administrative Hearings
2. The Interim Findings of Fact and Conclu3|ons of Law constitute written notice

to Respondent of the,charges of unprofessmnal conduct made by the Board against him.
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Respon_dent is entitled to a forniwl hearing to defend these charges as expeditioulsly as
possible after the issuance of th.i’§ ordér.. - o |

3. 'ir;he Boérd’s Exec"l'.liti‘ve ‘D.irector is instructed to ref(-‘.-,r" this matter to the Office
of Administrative Hearingé for séihedu'ﬁng of an Aadministrative hearing fo be :ccimmencéd'
as expeditiously as possible frorr%m the date of the issuance 6f this 6rder, unless stipulated

and agreed otherwise by Respondent.

. P
DATED this \ o day of lF-'ebruary, 2005. |
: 1 : : _
g, | ARIZONA MEDICAL BOARD
. e‘;\v.“QEP'?Q g'r,, ' i »
O * ‘%%
& L]

s. T '
(_SE;S-) ,:, A *:E ' i - By ‘ﬁé\w
o

'TIMOTHY C. MILLER, J.D.
. Executive Director _ °

ORIGINAL of the foregoing filed this

| 3= day of TRgacaex 2005, with:-
. o, wi

The Arizona Medical Board :
9545 E. Doubletree Ranch Road |
Scottsdale, AZ 85258 ‘

[

Executed copy of the foregoing m:ai|ed.by Certified
Mail this ©*-_day of Rzayex , 2005, to:

Robert L. Berry, MD. . .
Address of Record - L

Executed copy of the foregoing mailed by First
Class mail this \p3= _ day of Tezawex |, 2005, to:

Dean Brekke ' L
Assistant Attorney General - - ¢
Arizona Attorney General’s Office
127 est Washington, CIV/LES
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| STATE OF WASHINGTON
- DEPARTMENT OF HEALTH

MEDICAL QUALITY ASSURANCE COMMISSION

In the Matter of the Llcense to Practrce

as a Physician and Surgeon of: Docket No. 04-03-A-1016MD

)
3}
ROBERT LEE BERRY, M.é., ) EX'PARTE ORDER OF
License No. MD00040586, | ) SUMMARY ACTION

)

)

| Respondent. ‘

i
1

This matter came before the Medrcal Quahty Assurance Commrsston (the
Commrssron) on March 15, 2004 by an Ex Parte Motton for Order of Summary Action
brought by the Department of Health (tha Department) by and through its attomey, Kim
O Neal, Assistant Attomey General The Presiding Officer for the Commrssron was
Senror Heatth Law Judge Lyle O Hanson The Commrssron members decrdrng the Ex
Parte Motron for Order of Summary Actlon were Chelle Moat M.D, Panel Chair; Douglas
| . Yoshida, M.D.; and Cabell Tenms JD. The Commrssron having reviewed the motuon and |

the documents submrtted in support of the motron hereby enters the followrng

| t ALLEGATIONS _ _'
1'.1 " On September 30, 12001, Robert Lee Berry, M.D., (the Respondent)
apphed for a license to practtce asa physiclan and surgeon in Washrngton and was

issued a license to practrce asa physrctan and surgeon on November 1, 2001 The

Respondent was Ircensed at all trmes matenal to this matter.
1.2 The Respondent practrced asa Iocum tenens anesthesrologrst at Kadlec

Medlcal Center in chhland Washmgton dunng the penod of time reﬂected in the '
l
followrng allegatrons S :A

» EX PARTE ORDER OF SUMMARY ACTION - Page 1 of 10
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13 .Patient One was a -year—old G5P3 who had delivered an8 pound
3 ounce female tnfant at 091 5 on November B 2002, at Kadlec Medlcal Center
1 4 On November. 2002, the Respondent was scheduled to provrde

|
anesthesna for five surgery cases. Patlent One was the fifth surgery case, and was

scheduled for a tubal ligation and umblllcal hemla repalr on this day Patient One was

brought to the operatlng room jUSt before 1500. |
1.5  Prior to initiating anestheSIa the Respondent lncorrectly filled out the
patlent S pre-anesthetlc assessr‘nent He llsted bee stings as an allergy to medlcatlon he
“did not to list the patlents we:ght helght vital srgns lab work, and whether or not she had
any prior anesthetlc compllcattons He did not note her scheduled surgery
1 6 The Respondent rnrtlated anesthesia to F_'atrent One at 1524.' He used
Fentanyl, -\/ersed, Rropatyl and Rocun’um{ He estimated that Fentanyl and Rocurium,
(paralytrc agents) would last appnoxtmately 30 mmutes o o |
1.7 Patlent One was connected to and monltored by ECG heart rate, pulse
~oxlmetry. and blood pressure machlnes A Solar 800M pulse ox1metry machine was
_availablé and capable of provrdrritg a printout of her blood pressure, pulse, and percent .of
oxygen saturation. - I B
1 8 Duribng the course of the procedure, the Respondent did not. rnonito'rand |
document the patlent s blood pressure heart rate, resplratlons and oxygen saturatron
19 At1530 Patlent One s heart rate as indicated by the pulse oxrmetry

machine was 42, and her blood pressure was 99/70 The alarms on the pulse oximetry

‘ machlne had been tumed off. The Respondent dld not ensure that the alarms were

'.tumedon ‘ o

A
'EX PARTE ORDER OF SUMMARY|ACTION  Page 20f 10
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110 The Respondent’s anestheSAa record llsts the blood pressure at 1530 as

130/70. He subsequently admltted that his record was created after Patlent One coded _

and was not accurate i

1.11 At 1534 Patlent One S surgery was completed and a dressmg was placed
_over her incision. About this trme Respondent gave the Patient 100 mg of Demerol in
antrclpatlon of the end of surgery despite the fact that the Fentanyl was still in effect.
o 1 12 The Respondent extubated the pattent at about 1534. The Respondent
claims that he gav_e her Neostlgmme to reverse the paralytics. -However, there is no

record that Patient One was gi\}e‘n Neostigmine on the anesthesia record or the billing

record. . T

113 At1535 Patlent One s heart rate was 66 and her blood pressure was
~ 76/39. The Respondent did not note her hypotensmn or effectlvely relate to it. He
removed the patlent's ECG leads and her blood pressure cuff.

114 Subsequently. the Respondent noted that the waveform onthe Ppuise
Oxumetry machlne was abnormal He asked the nurse to check her pulse oximeter .
monitor. The nurse noted that the ‘patrent s fingers were blue, that she had no pulse, and

she was not breathing ' "

’
|
|

- 115 The Respondent drd not lmmedlately call a code but reapplied the, ECG
|

Ieads At 1540 the pulse oximetry recorded no heart rate, a mean blood pressure of 25,
and no oxygen saturation. { |

116 CPRwas admlmstered to Patrent One at 1541 The Respondent mtubated
- ___the patient at 1543 Although she was resuscntated she sustained severe anOXlC braln

injury that resulted in her remamrng ina vegetatrve state,

EX PARTE ORDER OF SUMMARY ACTION Page 30f10
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1 17 The Respondent failed to capably admrmster appropnate anesthesrology to o

Patient One and to capably monltor Patient One's wtal signs during her surgery. Nor dld

Respondent capably relate to her anesthesra event that resulted in severe brarn damage

i *odehh
;

1. 18 The Respondent S Washmgton license applrcatlon submltted by him
' about September 30 2001, shows that he indicated a “no” answerto all the personal

data questrons that relate to current use, rncludmg megal use of chemtcal substances

that would i impair the appllcantvs abrhty to practlce medlcme

119 The Respondent pmwded no” answers to Questlons1 2 and4

regardless of his recelvrng a Ietter onor about March 27,2001, from hIS prev:ous '
|
anesthesrology group in Loutsrana that admonlshed him for reportmg to work on several -

occasrons lmpalred and unable to perform h|s dutles

1.20 The Respondent ooncealed a material fact in making application for a -

“license. |
' * Ak wR
i . .

'1.21 InJune 2002 the Respondent was rnvolved m a vehncular accrdent whrle

servtng asa Iocum tenens at a Montana hosprtal He sustained injuries resultmg in .

122 Onthe day of Patient One s surgery, nursmg staff noted that the | “
Respondent looked ill and appeared diaphoretic and congested

1.23 On November 14, 2002 the Respondent admrtted to the hosprtal

‘admrmstratlon that he dlverted Demerol from patuents

EX PARTE ORDER OF SUMMARY;ACTION - Page 40f 10
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1.24 The Respondent was cumently misusing controlled substance drugs

~ during this period. | §

y ‘

1.25 Kadlec Medical Center uses a Pyxis ‘me,dlcati_on dispensing system that

. tracks who withdraws a particular medication in preparation for dispensing ittoa

designated patient. This system was in effect during the periodof time of Patierit One's - o

. surgery and a_lso 'dun'ng the tirne relattng to the following patients.
1.26 Kadlec anesthes%ologists carry around and use a “tacklevbox" that |
contains controlled substanoes whrch they are required to “log out” from ttte pharmacy.
127 During Respondent s Iocum tenens service to Kadlec he employed these
' systems The Pyxis system and the “tackle box” system reflect data that Respondent
wrthdrew seventy—ﬁve 100mg mjactrons from Pyxis portals dunng the 15 days he -
'worked in the month of Octobelr 2002 as compared to an average of 3 rnjectlons ‘
W|thdrawn by Respondent dunng the pnor seven month penod
1 28 The Respondent s wrthdrawal data for anesthesia medlcatrons o
predominantly Demerol, do not reconcrle wrth the medrcal records of the folIowrng patlents -
- for whom the medication was glven H |
‘ ' ' L Caeww
A 29 On November 12 2002 Patlent Two, a-year—otd male presented at
| Kadlec Medical Center for a radical prostatectomy The Respondent provrded
.anesthesia for thls procedure
//////////l////// ' | . ;
I ':

l
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1 30 When Patrent Two was taken to the recovery room at 1023, h|s Aldrete '
§core was poor and indicated hlS level of conscioushess as unresponsuve on arrival.
| 1.31 The Pyxis system data reﬂected that the Respondent wrthdrew Demerol
for Patnent Two but the patlent already had a PCA pump placed for pam control,
132 The medlcatlons.the Respondent withdrew from the Pyxns system and hrs

_ tackle box do not reconcile wrth what was Ilsted as being administered to Patient Two

)
i [

{

1 33 On November 12 2002, Patlent Three a -year-old 195-pound male -

was admitted for a cystoscopy and transurethral resectlon of the prostate. The
|
' Respondent prov:ded anesthesna for the patlent’s surgery.

1 .34  The Respondent d|d not record the wastage of the prevrously drawn
- Fentanyl for Patrent Three after glvmg him only 100 mlcrograms |
| 1.35 The Respondent s handwntmg is illegible, and the amount of medioations
o he wrthdrew from the PyXIS system and hlS tackle box for this patient do ot reconcrle

wnth what was lrsted as being admlnlstered to Patient Three

i
! * & bW

1.36 On November.12. :2002, Patient .Four, an -year-old male, was admitted '
for a cystoscopy. He presented|wuh dementia, hypertensron duabetes renal
insuffi crency, and was undergomg elevated Iwer function studies.

1.37 The Respondent diid not capably a_nd appropriately indicate the type of

- anesthesia he provided, (he circled “anesth” as opposed to'general or MAC), to Patient
Four. He did not record if Patierit Four had an ET tube in place. He did not record the
L _, |
: EX PARTE ORDER OF SUMMARY ACTION Page 6 of 10
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pre- -anesthetic assessment the patient's wtal signs at the beglnmng of the procedure,

and he drd not list the procedure to be performed

1.38 His wntlng in, the' chart was illegible. The Respondent recorded the |

: anesthesra end time as “98/58" rather than rnd|ctmg a time.

t

1 39 When Patient Four presented to the recovery room he was unable to

move and was dyspnelc His Aldrete score was 3 Patrent Four had to be grven

Romazrcon and Narcan to counteract hrs sedatron

1 40 The medtcatrons the Respondent wrthdrew from the Pyxis system and

from his tackle box do not reconcrle with what was listed as being administered to

Patient Four. |
l
‘i

* W W

1.41 On November 12 2002 Patlent Flve a.year—old female, G3P3 was
scheduled for a tubal hgatron Her surgery started about: 1345,
-1 42 The Respondent dld not perform and document any pre anesthetlc _
assessment. The Respondent dnd not document the patient's vital srgns and the times |

of dosage on the anesthesia record

143 Patrent Five was transferred to the recovery room and had an Aldrete

l
~ score of 7. She was tachypne:c sedated and restless

"~ 1.44 ‘The Respondents record i is illegible and the medlcatlons he withdrew for

Patlent Flve from the Pyxus system and his tackle box do not reconcﬂe with what was .

listed as being admlnlstered to Patrent Flve

1.45 The Respondent falled to appropnately assess and momtor these patuents

- during the course of their surgenes The amounts of the medlcatlons the Respondent BT

EX PARTE ORDER OF SUMMARY ACTION Page 7 of 10
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withdrew from the Pyxls system and his tackle box did not reconcyte with the amounts of
medlcattons listed as betng admlmstered to these patlents The Respondent did not
“record or account for the wastage or excess of these medlcattons
1.46 The Respondent inappropriately managed the administration of the
anesthesia for these patients putting them at an unreasonable risk of harm. and
- diverted some of their medicat;‘io.ns..

! II FINDINGS OF FACT

2%  The Respondent was Ircensed by the State of Washmgton at all times
appllcabte to this matter and practlced in Richland, Washmgton
2.2 The Commassnon tssued a Statement of Charges alleglng the Respondent -

 violated RCW 18.130. 180(4), (2) — The Statement of Charges was
| } accompamed by all other docurnents requured by WAC 246-11-250.- '

.23 The Commnssnon ﬁnds that the public health, safety and welfare
lmperattvely require emergency actton pending further proceedings dueto the nature of
the allegattons as stated above and in the Statement of Charges

24 The alleged conduc* as set forth in the Allegations above and as supported |
by the documents attached to the Declaratlon supportmg the Ex Parte Motlon for Order of
Summary Action, ts directly- related to Respondent s abthty to practlce medlcme and

’ _surgery in the state of Washtngton The Commnssnon finds, based on the declaratlon and
evvdence submltted with the Ex Parte Motion for Order of Summary Actton that a
o summary suspensuon of Respondent s license to practlce medlcme and surgery |s only

' ///I///////l//l//

i
|

///////////////// - R E
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. such actlon as ls necessary to prevent or avord lmmedlate danger to the publlc health

- safety, orwelfare. =~ |

AII‘I CONCLUSIONS OF LAW

3.1 The Commlsslon thas ]unsdlction over Respondent‘s license to practice
L
medrcme and surgery. '

i

3.2 The Commission has authonty to take emergency adjudlcatlve actlon to
address an immediate danger to the publlc health safety, or welfare. RCW 34. 05 422(4)'
RCW 34.05.479, RCW 18. 130 050(7) and WAC 246-11-300. |

3.3 The above Fmdmgs_of Fact and Allegatlons establish:

. (@ The existergilce of an immediate danger to the pu_blic health. safety, or
welfare; - S
L (b) . Thatthe requested summary actlon adequately addresses the
danger to the public health safety. or welfare; and

(c) The requested summary action is necessary lo address the danger
to the public health, safety, or welfare ‘ '

3.4 The requested summary action is the least restnctuve agency actlon ]ustlﬂed -
' by the danger posed by the Respondent's continued practrce of medicine and surgery
' 3.5 - "he above Fir ldlngs of Fact and Allegatlons establish conduct whlch

warrants summary action to protect the publlc health, safety, or welfare

I |

‘ :I///I//I////l////
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; W, ORDER |

Based on'the aboveFi ndmgs o'r‘Fact ‘Aﬂega’nons arid Conclusuons of Law the

Commission entars the followmg order' IT IS HEREBY ORDERED that the license of

'Respaondent be SUMMARILY SUSPENDED pendlng further dlsmphnary proceedmgs by

1

the Comrmssnon.
' | to X . . ! . '
" | Datedthis lé day qf Mar_ch, 2004.

CHELLE MOAT M D, -
: Panel Chair

FOR INTERNAL USE ONLY:

Program Noa. 2003-0?-0073 ahd 2003-10-008
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